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I. CLARIFICATION OF COPYRIGHT FEE REIMBURSEMENT
FOR DISTANT "MUST CARRY" STATIONS

The Commission has agreed that the amount of copyright

royalty to be reimbursed is limited to the incremental royalty

fee. However, some parties have petitioned for reconsideration

raising questions about how that incremental fee is to be calcu-

lated. It is critical that the Commission reiterate that incre-

mental copyright fees under Section 614 of the 1992 Cable Act

should be calculated based on the royalty fee associated only

with the last added distant signal.

To illustrate the importance of this issue, consider

for example a cable system located in a Top 50 television market

which is allowed two distant independent signals and which cur-

rently carries two distant independents.
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A broadcast station which invokes must carry but is

distant for copyright purposes will either be a "permitted" or a

penalty (3.75%) signal. In this example, if the distant must

carry station were a permitted signal, the incremental copyright

fee would be .563% of gross receipts, which represents the fee

associated with the third distant signal. If the distant must

carry station were a penalty signal, the incremental copyright

fee would be 3.75% of gross receipts. In the latter case, the

incremental copyright fee also represents the fee associated with

the third distant signal, but that fee is much higher because of

its penalty status under the copyright law.

It is clear that Congress intended that broadcasters

pay their fair share. The FCC's Report and Order and the 1992

Act at Section 614(b)(10)(B) refers to the "increased copyright

liability resulting from carriage of such signal". Further, the

Commission states in its Report and Order that "if a station

requesting must carry status is the third distant signal carried

by the system, it may have to indemnify the cable system for the

difference in copyright liability between carriage of two and

three distant signals".

Despite this clear directive, some broadcasters appear

to be confused regarding how to calculate incremental copyright

fees. For example, at the April 1993 NAB convention, a paper

entitled "A Few Practical Pointers on Negotiating Cable Copyright
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Fees" discussing the complexity of the situation stated as fol-

lows:

" •... the amount considered to have been paid
for a particular signal may vary significantly
depending on whether it is considered one of the
first or one of the last signals added. This is
because the royalty rate per signal drops as the
total number of" distant signals carried becomes
greater. The system is not required to list the
signals in any particular order on its SOA and
might be expected to claim that the new must carry
signal would be subject to the highest rate. This
may not make any sense, if the premise is that the
systems wouldn't have carried the station but for
the must carry requirement, and the FCC's Report
and Order acknowledges that fact .... " (Emphasis
added)

However these issues are interpreted, Congress did not intend for

cable operators or cable consumers to pay any incremental copy-

right fees for distant must carry stations.

At least 90% of cable subscribers are in cable systems

that carry the maximum number of permitted distant signals.

Therefore, the majority of commercial broadcast stations which

invoke must carry that are distant for copyright purposes will be

carried at the penalty rate (3.75% of gross receipts). We

believe it is essential that broadcasters, not cable consumers,

pay for the costs associated with the privilege of invoking their

must carry rights under the 1992 Cable Act.
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I I. OTHER COPYRIGII'l' ROYALTY REIMBURSEMEN'l' PROCEDURES

NAB argues at pp. 9-10 of its Petition that cable oper

ators should be required to provide broadcasters with notice in

advance of various changes that could result in an increase in

the copyright royalty payments and that such information should

be provided prior to the broadcaster entering into an indemnifi

cation agreement. NAB's suggestion is totally impractical.

There are numerous changes which are simply not predictable and

may not be within the control of the cable operator, e.g. changes

in television markets, changes in cable system gross receipts,

changes in signal carriage, forced rate changes and restructuring

due to regulation, etc. This is particularly true at this time

when there is uncertainty and confusion for many cable operators

regarding what signals will be carried as "must carry" signals or

dropped due to retransmission consent requirements. The Commis

sion can certainly require all parties to proceed with

negotiating indemnification agreements in good faith, but because

of the regulatory uncertainty on so many issues relating to

future copyright payments, as well as the complexity of the copy

right payment calculations, there will remain some degree of risk

and unpredictability regarding copyright payments. Under the

requirements of the 1992 Cable Act, the broadcaster is responsi

ble for the additional copyright payments and accordingly must

bear the risk of any uncertainty regarding the amount of that

payment.
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NAB also argues that the broadcaster should not be

required to commit to indemnification of increased copyright pay

ments for more than one year. That proposal is totally inconsis

tent with the specific requirements of the 1992 Cable Act which

provide that the broadcaster, not the cable operator, must pay

the additional copyright fees associated with must carry signals.

The indemnification must cover the full 3-year period which coin

cides with the broadcaster's selection of must carry status or

retransmission consent.

III. RETRANSMISSION COlfSENT FOR RADIO BROADCAST STATIONS

The Commission concluded that it would require

retransmission consent for carriage of radio broadcast stations

by cable television systems. This conclusion does not reflect

the intent of Congress in adopting the retransmission consent

provisions, nor is it required under the wording of either the

statute or the legislative history. It is simply impractical for

cable systems to obtain retransmission consent from radio sta

tions, particularly from many radio broadcasters who are

unprepared to address the complex legal issues associated with

retransmission consent. Moreover, cable operators as a matter of

simple economics will not pay for retransmission consent for

radio stations which provide minimal subscriber revenues for the

cable system. For cable systems that carryall-band FM, it is

impossible to obtain consent from all of the stations that may be
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available on the FM dial in a particular market. The result of

requiring retransmission consent for radio stations is that radio

stations will simply be dropped from cable systems and the public

will lose the service. Such an adverse result was certainly

never intended by Congress and is inconsistent with the public

interest.

Respectfully submitted,

UNITED VIDEO, INC.

June 7, 1993


